I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7
PYRAM D ENERGY, LTD., )
) BK No. 85-40186
Debt or. )
) Adv. No. 91-4093
PYRAM D ENERGY, LTD., g
Plaintiff, )
)
V. )
)
DUQUOI N NATI ONAL BANK, )
)
Def endant . )

OPI NI ON
Debt or Pyram d Energy, Ltd. filed a conplaint onJuly 16, 1991,
initiating an adversary proceedi ng agai nst DuQuoi n Nati onal Bank (the
bank) seeki ng conpensatory damages based on the bank's alleged
m sconduct and m sappl i cati on of funds subsequent tothe filing of the
debt or's bankruptcy petition. The bank's notion to dism ss the
conplaint is now before the court.
The bank nade several | oans al | egedly aggregati ng over $200, 000 to
t he debtor, a corporation engagedinthe coal slurry recovery and | and
recl amati on busi ness. These | oans were secured by |iens on debtor's
account s recei vabl e and certai n busi ness machi nery and equi pnent. The
debtor filed avoluntary petitionfor Chapter 11 bankruptcy relief on
May 21, 1985, listing the bank as a secured creditor.
On July 10, 1985, the bank filed a notion for relief fromthe
automati c stay. The bank alleged it had a cl ai magai nst the debtor in

t he anount of $240,109.87 as of the date of the filing of the



bankruptcy petition, andthat it had a perfected security interest in
certain machi nery and equi pment. The bank cl ai med t he debt or had
failed to adequately protect the bank's interest inthe propertyin
t hat the debtor's insurance on the property had | apsed. On July 24,
1985, the court ordered the debtor to sell the unshi pped coal slurryin
its possession and to use the proceeds of the sale to purchase
i nsurance for its machi nery and equi prent. The court ordered that the
remai ni ng proceeds were to be hel d pendi ng further order of the court.
The bank fil ed anot her notion for relief fromthe automati c stay
on January 14, 1986, alleging it had a secured cl ai magai nst t he debt or
inthe amount of $176,588. 15, and that it had a perfected security
interest incertain mchinery and equi pnent owned by t he debtor. The
bank cl ai med, for various reasons, that it did not have adequate
protectionfor itsinterest inthe property, and requested the stay be
nodifiedtopermt it toreplevy the property. The court entered an
order on April 11, 1986, pursuant tothe parties' agreenent, lifting
the stay with respect tothe property describedinthe bank's noti on.
The order requiredthe bank to gi ve t he debt or a fourteen-day notice
concerni ng any potential sale of the property to enablethe debtor to
obtain a better offer for the property.
Pursuant to an order entered on February 13, 1989, the debtor
t hereaft er conduct ed a Rul e 2004 exam nati on to i nvesti gat e whet her t he
subsequent sal e of the coal slurry and machi nery and equi pnment was
properly conducted. Fed. R Bankr. P. 2004. The exam nation al so
i ncluded an i nvestigation of the status of the debtor's $90,000in

certificates of deposit held by the bank and pledgedtothelllinois
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Departnment of M nes and Mnerals as a bond for |and recl amati on.

The debtor's disclosure statenment filed on April 19, 1989,
i ndicated that the only assets of the business remaini ng were two
possi bl e causes of action, includi ng one agai nst the bank, and two
certificates of deposit held by the bank. On April 26, 1989, the case
was converted to a proceeding under Chapter 7. The trustee
subsequently listedinher interi mreport as property of the estate a
cause of action agai nst the bank. The trustee, however, did not pursue
t he cause of action, and on April 15, 1991, the court granted the
trustee's request to abandon the cause of acti on agai nst the bank
pursuant to 11 U S.C. 8§ 554 (1991).

The debtor thenfiled athree-count conpl ai nt agai nst t he bank.
Count | relatestothecourt's order entered on July 24, 1985 (t he 1985
order). The debtor alleges the coal slurry was sold for $12, 000, but
t hat only $2, 000 of the proceeds were used to obtaininsurance, and the
remai ni ng $10,000 i s in the possession of, andis still unaccounted for
by t he bank. The debtor seeks judgnment agai nst t he bank i n t he anount
of $10, 000 plus costs.

Under Count |1, the debtor all eges t he bank sol d t he machi nery and
equi prent inviolationof the order entered on April 11, 1986 (the 1986
order). The debtor alleges the bank fail ed to advi se the debtor of the
prospective sale of the property. The debtor contends the bank
recei ved atotal of $59,812.40 for the property, but that the bank had
procur ed an apprai sal of the property on June 9, 1987 whi ch reveal ed
the property was wort h at | east $145, 850. 00. The debt or seeks j udgnent

agai nst the bank in the amount of $145,850.00 plus costs.
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Count 111 of the debtor's conplaint concerns the two certificates
of deposit. The debtor alleges that i n Sept enber and Novenber of 1984
it deposited two certificates of deposit with the bank, one inthe
princi pal amunt of $50, 000 and t he ot her i nthe amount of $40, 000,
respectively. Accordingtothe debtor, thecertificates of deposit
wer e provi ded as security for mne recl amati on charges as required by
thelllinois Department of M nes and M nerals. The debtor further
contends t he bank rel eased such certificates of deposit toathird
party, John Hoskins, in Septenber of 1989, and the bank has failedto
account for the proceeds of the certificates and the interest thereon.
Hoski ns al | egedl y was t he owner of the | and upon whi ch the debtor's
m ne recl amati on project was | ocated. The debtor seeks judgnent
agai nst the bank in the amunt of $90,000 in principal, plus
accurul ated i nt erest of $58,438.82, for atotal of $148, 438. 82 pl us
costs.
The bank has filed a notionto disnmiss the debtor's conplaint. on
a motion to dismss, the court "nust assume the truth of all well -
pl eaded factual allegations and make al |l possibleinferences infavor

of the plaintiff.” Princev. Rescorp Realty, 940 F. 2d 1104, 1106 (7th

Cir. 1991). The court shoul d not dism ss a conpl ai nt unl ess it
appear s beyond doubt that the plaintiff can prove no set of factsin

support of his claimwhhich would entitle himto relief."" 1.d.

(quoting Conley v. G bson, 355 U. S. 41, 45-46, 78 S. Ct. 99, 102, 2
L. Ed. 2d 80 (1957)). The bank contends the debtor 1) | acks standingto
bring the cause of action, 2) has failedto state a cl ai mupon whi ch

relief can be granted, and 3) has failed to join an indi spensabl e
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party.

Al t hough t he bank, inits menorandumin support of its notion,
intertwinesits argunents on the i ssues of standing and failureto
stateaclaim it appears to have three basic argunments on these two
i ssues. First, the bank alleges the cause of action was not
necessarily abandoned to t he debtor and t herefore t he debtor cannot
bring the action. The bank acknow edges t hat usual | y when t he trustee
abandons property of the estate, the property reverts to the debtor.
The bank, however, contends that if abandonnment occurs before the
estate is closed, the property may go to anyone with a possessory
interest inthe property. The bank clains the trustee and the court
did not indicate to whomthe property was abandoned, and it is
t her ef ore uncl ear whet her t he abandoned cause of actioninuredtothe
benefit of the debtor.

Property of the estate includes "[a]lny interest inproperty that
t he estate acquires after the conmencenent of the case.” 11 U. S.C. 8§
541(a)(7) (1991). Aninterest in acause of action can be property of
the estate which the trustee then has aright to pursue on behal f of
the estate. |n Re Janes, 120 B.R 802, 807-808 (E.D. Pa. 1990); I n Re
Doenl i ng, 127 B.R 954, 955 (WD. Pa. 1991). The cause of action which
arose here al | eges t he bank wongful | y di sposed of property whi ch, at
the ti ne of di sposition, was property of the estate. Therefore, the
wrongf ul acti ons of the bank al |l egedly i njured t he bankruptcy estate,

see Doenml i ng, 127 B.R at 956, and t he cause of acti on agai nst t he bank

whi ch arose as aresult of these acti ons and whi ch accrued after the

debtor filedits bankruptcy petition, was property of the estate which
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the trustee had a right to pursue. The trustee, however, did not
pursue t he action, but instead properly abandoned t he property pursuant
to 8 554 of t he Bankruptcy Code, which all ows a trustee to abandon any
property of the estate that i s burdensone or of i nconsequential val ue
and benefit to the estate. 11 U S.C. 8§ 554 (1991).

Nei t her the order to abandon in this case nor 8 554 indicateto
whomt he abandoned property reverts. Neverthel ess, when a trustee
abandons estate property, including acause of acti on, such property
reverts to any party with a possessory interest in the property,

usual | y the debtor. See Unisys Corp. v. Dataware Products, Inc., 848

F. 2d 311, 314 (Ist Cir. 1988); James, 120 B.R at 808; I n Re R- B-Co. ,

Inc. of Bossier, 59 B.R 43, 45 (Bankr. WD. La. 1986) ; In Re

Cruseturner, 8 B.R 581, 591-92 (Bankr. D. Utah 1981); Warren

Refrigerator Co. v. Fosti M dstreamFueling and Service, Inc., 462

So.2d 1343, 1347 (La. Ct. App. 1985).

The debt or here has a possessory i nterest inthe abandoned cause
of action. The cause of action sets forth various violations and
wrongful actions the bank al | egedl y undert ook i n di sposi ng of property
i nwhichthe debtor had aninterest. Mreover, accordingto at | east
two counts of the conpl aint, the bank viol ated court orders liftingthe
automati c stay i n a bankruptcy case to which the debtor was a party.
It istruethe estate also had an interest inthis cause of action
because t he property t he bank wongful | y di sposed of was, at the tineg,
property of the estate. The estate, through the trustee, was al so a
party to the bankruptcy proceedi ng i n whi ch t he bank al | egedl y vi ol at ed

the court orders. The trustee, however, abandoned t he cause of acti on.



Al t hough ot her individuals or entities nmay have a possessory i nt erest
in, or standing to pursue, the cause of action, the debtor is not
t hereby forecl osed frombringi ng the action as | ong as t he debt or has
a possessory interest inthe action and ot herwi se has standing to do
so. The bank does not i ndi cat e who el se may have such an i nterest, but
sinply states that it i s not cl ear to whomt he trust ee abandoned t he
cause of action. The court can find no ot her individual or entity,
besi des t he debt or, who nay have an interest in, or standi ng to pursue
thi s cause of action. Moreover, the bank cites no case | awto support
its theory. Under these circunstances, the court finds that the cause

of acti on was abandoned to t he debtor. See Warren Refrigerator, 462

So. 2d at 1347.

Second, the bank contends it is al so uncl ear what property was i n
fact abandoned. The bank poi nts out that the application, notice, and
order abandoni ng t he property sinply stated that "a cause of action
agai nst DuQuoi n Nati onal Bank" was abandoned, and nade no reference to
t he nature of the acti on contenpl ated or whet her t he trustee i nt ended
t o abandon the underlying assets which the debtor is seeking to
recover, nanely, the surplus proceeds fromthe sal e of the coal slurry,
t he sur pl us proceeds whi ch coul d have been real i zed upon t he proper
di sposition of the machi nery and equi pnent, and t he proceeds fromt he
two certificates of deposit. Accordingtothe bank, if thetrusteedid
not abandon t hese under-1|yi ng assets, then the debtor has no st andi ng
to recover these assets because the assets are still property of the
estate and an action for recovery of estate property nmust be brought by

t he trustee.



When t he trust ee abandons a cause of action, the trustee abandons
any right the estate may have had to a successful recovery if the suit
wer e brought. Inthis case, the debtor seeks danages for t he w ongf ul
di sposition of property inwhichit had aninterest. The debtor does
not seek recovery of the actual property. The coal slurry, machinery
and equi pnment, and certificates of deposit are no | onger property of
the estate or of the debtor, but are rather the property of third
persons. Like-wi se, the proceeds fromthe di sposition of the coal
slurry and t he machi nery and equi pnment are no | onger the property of
t he estate or of the debtor, but areinstead all egedly inthe hands of
t he bank. The debtor is nowsinply seeki ng danmages based on t he bank' s
i mproper di sposition of all three categories of property. Al thoughthe
bank had a secured cl ai magai nst the debt or and receivedrelief from
the stay to pursueits collateral, the debtor's conplaint allegesthe

bank vi ol at ed condi ti onal provisions inthe orders whichgrantedthe

bank relief fromthe stay. The bank citesln Re Peni nsul a Roofing &

Sheet Metal, Inc., 9 B.R 257 (Bankr. WD. Mch. 1981) for support, a

case whi ch i s di stingui shabl e and i nappl i cabl e. For t hese reasons, the
court findsit isirrelevant, for purposes of the debtor's standi ng and
the sufficiency of the debtor's conplaint, whether the assets
underlying the cause of action were abandoned.

The bank al so asserts that the order of abandonnent does not
specifically state what cause of acti on agai nst t he bank was abandoned,
and therefore it i s uncl ear whet her this cause of acti on was t he one
abandoned. The bank, however, does not indicate that any other

potential cause of action against it exists which my have been
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confused with the present action. Moreover, the Rul e 2004 exam nati on
t he debt or conduct ed pri or to abandonnment concerned t he under| yi ng
al l egations of the conplaint the debtor filed in this case.
Consequently, the court finds that the present cause of acti on was t he
one abandoned by the trustee.

Third, the bank alleges that the debtor, in order to have
standi ng, nust showit has suffered an actual injury as aresult of the
bank' s actions, and t he debtor has fail ed t o make such a showi ng. The
bank cont ends t hat the debtor can only recover danmages to t he extent
t he bank recovered proceeds i n excess of its securityinterest inthe
coal slurry and machi nery and equi pment, and only i f t he debtor can
establishthat itsrightstothe certificates of deposit were superi or
to t hose of Hoskins, the manto whomt he bank al |l egedly rel eased t he
certificates. The bank clainms the debtor has failed to plead a
superior right to these assets and therefore has not all eged any
injury. The bank asserts the debtor's conpl ai nt shows t he bank had a
superior right to all of these proceeds because the conpl ai nt
acknow edges t he bank had a secured cl ai mand was granted rel i ef from
t he stay.

I n order to have standi ng, a party nmust show he or she personal |y
suf f ered sone actual or threatened injury, theinjury can be tracedto

t he defendant' s al | egedl y wrongful conduct, andtheinjury will Iikely

be redressed by a decisioninthe plaintiff's favor. Valley Forge

Christian Coll ege v. Aneri cans United f or Separati on of Church and

State, Inc., 454 U. S. 464, 472, 102 S.Ct. 752, 758, 70 L. Ed. 2d 700

(1982). The debtor has all eged sufficient facts to showthat it was
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injured by the bank's all egedly wongful conduct. The 1985 Order
stated that the proceeds of the sale of the coal slurry were to be used
t o purchase i nsurance, and that the "remai ni ng proceeds [were] to be
hel d pendi ng further Order of this Court.” No further order appears in
the record indicating final distribution of the excess proceeds.
Assunmi ng the facts all eged in the debtor's conpl aint are true, nanely,
t hat excess proceeds were derived fromthe sal e of the coal slurry and
wer e kept by t he bank, the bank vi ol ated t he 1985 Order. The bank was
not entitledtothe excess proceeds absent further order of the court.
Such actioninjuredthe debtor by deprivingthe debtor andits estate
of the excess $10, 000.

Li kewi se, the 1986 order stated that the bank had to give t he
debt or a fourteen-day notice before the sal e of the machi nery and
equi pnent to all owt he debtor an opportunity to obtain a better offer
for the property. Assumingthe facts allegedinthe debtor's conpl ai nt
are true, nanely, that the bank failed to give such notice and sol d the
property for muchless thanit was worth, the bank vi ol at ed t he 1986
Order. Such aviolationharnmedthe debtor because, if the property
coul d have been sol d for a hi gher price, the bank's cl ai magai nst t he
debtor and its estate woul d have been reduced even further. The bank
cites nocaselawto support its positionthat the debtor has to show
a superior right tothe excess proceeds of the sal e of the property
over and above the bank's secured clai mwhen the bank allegedly
violated two court orders in its disposition of the property.

The debt or al so has standing to bring Count I11. The debtor

states in the conplaint that the bank "had deposited with it two
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certificates of deposit constituting funds of" the debtor, thereby
all eging ownership rights in the certificates of deposit. The
conpl ai nt al so i ndi cates, however, that the certificates of deposit
wer e provi ded as security for mne recl amati on charges as required by
the Illinois Departnment of Mnes and M nerals, and that the bank
rel eased the certificates to Hoski ns who was t he owner of the | and upon
whi ch t he debtor's m ne recl amati on project was | ocated. Thus, at the
time the certificates of deposit were rel eased, Hoski ns may have had
sonerightsinthe certificates as well. The bank cont ends t he debt or
has not shown that its rights are superior to those of Hoski ns and
t herefore Count 111 shoul d be di sm ssed. Assum ng t he debt or has an
ownershipinterest inthecertificates of deposit asit alleges, the
bank's rel ease of the certificates to Hoskins harned the debtor's
i nterest by depriving the debtor of those funds. The debtor has
therefore all eged aninjury. The resol ution of who was entitledto, or
who had ownershipinthe certificates of deposit cannot be resol ved on
anotiontodismss. For all of these reasons, the court finds that
t he debt or has standi ng t o pursue the conpl ai nt and has stated a claim
under all three counts, upon which relief my be granted.

The bank's final contention is that the conplaint should be
di sm ssed because t he debtor failed tojoinanindi spensable party,
Hoskins, tothe suit pursuant to Rul e 19 of the Federal Rul es of Q vi

Procedure.! Under Rul e 19(a), the court nust first detern ne "whet her

1Bankruptcy Rule 7019 states that Rule 19 of the Federal Rules
of Civil Procedure applies in adversary proceedings. Fed. R Bankr.
P. 7019. Rule 19 provides:
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failuretojointheomtted party prevents the court fromrendering
conplete relief, or alternatively whether the absent party is so
situatedthat thefailuretojoinhimor her will inpair that party's
i nterest or expose the naned parties to the risk of nultiple and

potentially inconsistent adjudications.”™ I nRe Schraiber, 107 B.R

899, 902 (Bankr. N.D. I'll. 1989). Wen any of these situations exists,
t he absent party shoul d be joined, if the absent party i s subject to
servi ce of process and the party's joinder will not deprive the court
of subject matter jurisdiction. Fed. R Gv. P. 19(a). If all of the

requirenents of Rule 19(a) arethus fulfilled, then a determ nati on of

(a) Persons to be Joined if Feasible. A
person who is subject to service of process and
whose joinder will not deprive the court of
jurisdiction over the subject matter of the
action shall be joined as a party in the action
if (1) in the person's absence conplete relief
cannot be accorded anpng those already parties,
or (2) the person clains an interest relating
to the subject of the action and is so situated
that the disposition of the action in the
person's absence may (i) as a practical matter
inpair or inpede the person's ability to
protect that interest or (ii) |eave any of the
persons already parties subject to a
substantial risk of incurring double, multiple,
or otherw se inconsistent obligations by reason
of the clainmed interest. |If the person has not
been so joined, the court shall order that the
person be made a party.

(b) Determ nation by Court Whenever
Joi nder Not Feasible. |If a person as described
in subdivision (a)(l)-(2) hereof cannot be nmade
a party, the court shall determ ne whether in
equi ty and good consci ence the action should
proceed anong the parties before it, or should
be di sm ssed, the absent person being thus
regarded as i ndi spensabl e.

Fed. R Civ. P. 19.
12



i ndi spensabi lity under Rul e 19(b) is not required. Schraiber, 107 B.R
at 902. Were joi nder of the absent party is feasible pursuant to Rul e
19(a), aplaintiff shoul d be given areasonabl e opportunity tojointhe
absent party tothe action. 7 Charles Alan Wi ght et al., Federal
Practice and Procedure 8 1604, at 64 (2nd ed. 1986).

If, onthe other hand, the absent party i s not subject to service
of process or the party's joinder will deprive the court of subject
matter jurisdiction, the court nust then determ ne pursuant to Rul e
19(b) "whet her in equity and good consci ence t he acti on shoul d proceed”
wi t hout the absent party. Fed. R Civ. P. 19(b). When the court
determ nes that the proceeding should not continue under the
circunmstances w thout the absent party, then the action nmust be
di sm ssed, "t he absent [party] being thus regarded as i ndi spensabl e. "
Fed. R Civ. P. 19(b). "The party raisingthe defense of failureto

joinanindi spensabl e party has t he burden to showt hat the person who

is not joined is needed for a just adjudication.” Federal Deposit

| nsurance Corp. v. Beall, 677 F.Supp. 279, 283 (MD. Pa. 1987).

The bank argues that if the certificates of deposit have been
rel eased t o Hoski ns and Hoskins is not nade a party to this suit,
conpl ete reli ef cannot be accorded anong t he present parties, Hoskins
rightstothecertificates and the proceeds t hereof woul d be adversely
af fected, and the bank woul d ri sk i ncurring doubleliability. The bank
contends the court should therefore disnmss the suit pending the
debtor's joinder of Hoskins as a defendant.

Contrary to the bank's contention, conpleterelief can be accorded

the present parties to the action and Hoskins rights to the
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certificates of deposit will not be adversely affectedif heis not
j oined. The debtor does not seek the return of the certificates of
deposit, but rather seeks damages for the bank's alleged w ongful
rel ease of the certificates. Therefore, any interest Hoskins has in

the certificates woul d not be affected by this suit. Ferne R nouski,

Inc. v. Linousin West, Inc., 620 F. Supp. 552, 555 (D. Col 0. 1985).

Mor eover, conpleterelief can be accorded the parties presently inthe
suit, because the debtor i s seeki ng damages i n t he anount of t he funds
it lost by reason of the rel ease of the certificates. Thus, the debtor
can obtain relief for the bank's wongful conduct.

Li kewi se, the bank does not run a "substantial risk"” of incurring
doubl e or inconsistent obligations. The bank is free to file a
separ at e acti on agai nst Hoski ns, assum ng there are grounds to do so.
Rul e 19 does not require the joinder of joint tortfeasors, of principal
and agent, or of persons agai nst whoma def endant nmay have a cl ai mf or

contribution. Nottinghamv. General Anerican Communi cati ons Corp., 811

F.2d 873, 880-81 (5th Cir. 1987). Presumably, the bank i s concerned
that it may be obligatedto pay the debtor while at the sane ti me be
unabl e t o obtai n the proceeds of the certificates back fromHoskins in
a subsequent | awsuit, and therefore i ncur a doubl e obligation for the
sane claim The bank, however, would not be incurring a double
obligationfor the same claim The debtor's claimis for wongful
transfer of the certificates, whereas any cl ai mHoski ns has in the
certificates woul d be based on what ever ownershi p rights he nowhas in

the certificates or the proceeds thereof. See Fernme Ri nouski, 620

F. Supp. at 555-56. The bank does not explain why it may be subject to

14



doubl e or inconsistent liability if Hoskinsis not joined, and t he
court will not further speculate as tothe reasons or circunstances
behi nd t he bank' s al | egati on. The anal ysi s under Rul e 19is directed

toward t he practical and not the theoretical. Morgan Guaranty Trust

Co. of NewYork v. Martin, 466 F. 2d 593, 598 (7th Cir. 1972). The bank

has not sustained its burden of showing that Hoskins is an
i ndi spensabl e party. Beall, 677 F. Supp. at 283. Because none of the
circunstances of Rule 19(a)(1)-(2) apply, Hoskins is not an
i ndi spensable party to this cause of action.

Since the court has found that the debtor has standing to bring
t he cause of action, the debtor has stated a cl ai mupon which relief
may be granted, and Hoskins is not an indispensable party, the
defendant's notion to dism ss is denied. Defendant is ordered to
answer or ot herw se respond to the conpl aint wi thin 20 days of the date
this opinion is entered.

See witten order entered even date.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: January 6, 1992
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